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5. Mutability
The right to alter the property regime during coverture is
determined in the same way as in the absence of a settlement.
The very origins of the doctrine of immutability in France
were connected with antenuptial agreements. Because the
property of spouses was supposed to be governed by such an
agreement fof the whole duration of their union in all jurisdic-
tions, tacit agreements were implied. The doctrine was applied
in England in the case of a French marriage 154 and is used in
Canada in the analogous case of a contract made or a marriage
celebrated without express settlement in Quebec.155
Also, the American courts basically consider express mar-
riage settlements to be valid and unaffected by any change of
status. But they have construed some agreements as intended
solely to cover property owned at the time of the marriage or
acquired while the parties resided at their first conjugal
domicil.156 This was done particularly in the case of immi-
grants who had settled their matrimonial property in the old
country without contemplating emigration. A certain tendency
in favor of such a presumption may still be observed/57 some-
times subject to question. According to the English and Con-
tinental point of view, a settlement applies to all assets of the
parties wherever and whenever acquired. This interpretation
is certainly convincing, where change by postnuptial agreement
154De Nicols v. Curlier [1900] A. C. 21 regarding- movables; In re De
Nicols, De Nicols v. Curlier [1900] 2 Ch. 410 with regard to immovables (im-
plied French contract was held enforceable against property in England).
155 See supra n. 65.
156Long v. Hess (1895) 154 111. 482, 40 N. E. 335 (the parties having im-
migrated many years agoj their settlement made in the grand duchy of Hesse
was declared not binding) ; Castro v. lilies (1858) 22 Tex. 479, 73 Am. Dec.
277j Fuss v. Fuss (1869) 24 Wis. 256. More recently: Hoefer v. Probasco
(1921) So Okla. 261, 196 Pac. 138 (avoiding by mere construction of the
intention of the parties for clear equitable reasons the interference of the agree-
ment to a homestead acquired in a new domicil).
157 See the statement of the writers: 2 BEALE 10155 LEFLAR, "Community
Property and Conflict of Laws," 21 Cal. L. Rev. (1933) 221, 2245 GOODRICH
333 n. 40. Cf. NEUNER, 5 La. L. Rev. (1943) 167, 185, supra n. i.